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is error, but suggests that it shouldn't be considered
significant. I respectfully differ with that position.
The record reflects that Dr. Salvi at the hearing
explained at great length how he did this. And, again, I
looked at the DVD containing the examination. I saw and
read portions of the transcript where he went over that,
and it's described in great detail. He talks about it as
a swipe, just as does the patient. He talks about it --
and this is at, again in the transcript, if we use those
pages, 440 to 443, after describing why he's doing that,
what he's looking for: "I'll come in from the bottom,
start lower down, then typically kind of come back and do
a swipe up." There are, again, certain congruities
between that and what the patient describes here.

He talks about what is meant by a saddle exam, and
says that if she were sitting on a horse saddle, this
would be the part of the body that contacts the saddle.
It's not in the anus itself towards the center of that
ring. It's out about a couple of inches lateral and a
little bit inferior to where the anus is. And he does
describe again in more detail exactly how close he comes
when he's talking about why he didn't have his hand
gloved. I think he says it was within a couple of
inches, or something to that effect. But, again, there

is certainly a similarity.
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This is, in my view, very, very significant.
Because, as I said earlier, it's one thing to have a
patient describe something in some detail, and in
isolation it may not have an explanation. Dr. Salvi
explained it at great length and in great detail. That
needs to be considered. It simply doesn't do to say Dr.
Salvi states he didn't touch her in the saddle region at
all. And it simply doesn't do, with all respect to the
Board at this point, to state that that wasn't important.
This is important, and I'll get to that as I conclude
here. But it's a very significant error. And I
certainly do not think it can be passed off as simply an
oversight or minimized in any way.

And so I'll get to my conclusion here, but I just
also want to say that, again, supporting the similarity
in descriptions, she described, SS described an earlier
description of this that she felt that there was an
inappropriate touch "between her legs and butt." Again,
very consistent with Dr. Salvi; somewhat different from
the idea that he touched her vagina. But this is where
we come back to the legal issues, and had there perhaps
been further consideration of why these patients might
have misinterpreted this, why they would be inclined to
feel things differently than Dr. Salvi's exam would

suggest, it was very, very important. It went to the
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heart of the defense.

But here's the thing. That I look at all of this
evidence now and there simply is nothing, construing all
of this and giving appropriate deference to the Judge and
to the Board. And, again, in the presence of or in the
absence, I should say, of any expert testimony that this
examination was not indicated, that it was somehow not
performed inappropriately, it is simply not reasonable to
conclude that the Department came close to meeting its
burden of establishing that this was done for
gratification or humiliation. So, again, my answer there
with respect to this patient needs to be that that
finding cannot be supported, and is really contrary to
the only reasonable view I think that can be taken from
the evidence.

Okay. We move to KF. Her presenting symptoms
involved, in relevant part here, arm pain. She described
that Dr. Salvi squeezed her breast while examining her
axillary nodes. He told her that her nodes were swollen,
this on pages 566 to 67 of our, using our record citation
pages. Her concern was that Dr. Salvi was a so-called
rehab doctor, that he was there to examine her arm, not
her nodes. She expressed objection. Then he stopped.

She followed up with Dr. McBride on Dr. Salvi's

advice. She testified that she saw Dr. McBride before
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the Salvi exam, but really the notes and undisputed
evidence in the record is that that came after; it came
two days after, and it was consistent with her acting on
Dr. Salvi's advice to follow up with respect to enlarged
nodes. And that, again, is really undisputed.

-Dr. McBride's notes saying the physician, which
refers, of course, to Dr. Salvi, mentioned to her at that
time that she had swollen lymph nodes in her neck and
armpit and should follow up with her physician. So
that's all consistent. |

Now, the Board made a finding that, in 26, "KF
states that Dr. Salvi grabbed both of her breasts at the
same time, with both hands. She states she felt, that he
felt her entire breast area. She states he did not
touch her armpit or any other location where lymph nodes
can be felt." She thought she knew where the lymph nodes
were because she was a certified nursing assistant.

Interestingly, she did in fact state that and
acknowledged that Dr. Salvi did touch her armpit. That
does appear in the record, in her description in the
record, and is contrary to what the Board concluded
there.

The Board also concluded in paragraph 28 there that
there was no medical reason for Dr. Salvi to touch KF's

breasts. And so that's the Board finding. And, again, I
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note the discrepancy between that and the actual
testimony, and that she acknowledges the touching in the
armpit area.

Dr. Salvi's version of this, again, was given in
some detail. And I'm not going to read the whole thing,
but suffice it to say he was there to assess her
complaint of arm pain. He, when asked specifically by
counsel for the Department, well -- arm and shoulder, of
course, pain. Well, what does cancer have to do with her
shoulder? He gave a detailed answer, talking about how
breast cancer, with all of the muscles overlying those
structures and so forth, influence how the shoulder
moves. And he talks about the normal course of the
spread and the need to examine lymph nodes in the
axillary region. This patient had a strong family
history of cancer. He wanted to exclude this. "I didn't
want to send her home with breast cancer. That would
really give her reason to be upset.”

Again, there 1is no evidence that that was an
unwarranted concern, that it was a spurious concern, that
it was a suspect concern. The medical justification
stands unrefuted in the record. And so I come back to
the question I need to ask myself, according to the
statute and the cases: Could reasonable minds reach the

conclusion that this examination constituted sexual
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contact? There is no evidence, no suggestion, no
inference, reason to believe from any of this, that there
was any improper purpose for this exam. And so I have to
conclude likewise. That taking into account all of the
evidence in the record, reasonable minds could, I think,
only arrive at one conclusion, and that is that the
allegation of the Department has not been proved.

We finally move to DJ, the last patient. Her
presenting signs and symptoms included right buttock and
leg pains and paresthesias. That at page 793 of our
record here. The version given by DJ is that as she was
facing away, Dr. Salvi "grabbed her vagina area." That's
what the Board found. Dr. Salvi, using a model,
demonstrated at the hearing that he was palpating what he
described as the ischial tuberosities, which are at the
base of the butt. That description appears at page 446.

He described how that was a medically clinically
indicated examination given her pain of buttock and leg
pains and paresthesias. He described and showed how it
was impossible from that point, given the way that he
routinely has his patients stand and needs to, to do a
proper exam, to "grab" DJ's vagina.

So what do we make of this? Again, applying
standards of reasonableness. Well, she also in her

testimony at page 484 talks about this really
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constituting a pressure sensation. She specifically says
words to the effect that in her view she was, she thought
that the pressure sensation -- here's what it is. She
says she felt pressure in her whole genital area. "To
me, that would be grabbing."

Well, here again, we come back to would an informed
medical opinion on that have been helpful? Peer Review
Committee specifically looked into that and indicated
that, more likely than not, what the patient experienced
as cupping of the vaginal area was an examination of
trigger points with extended fingers and thumbs, which
was justifiable on clinical grounds.

Dr. Salvi indeed talked about how he did that exam,
how he applied about four pounds of pressure. He said,
you know, that there are different kinds of pressure
applied. This was palpation, that's why he was using
about that much.

Certainly that is consistent with the sensation,
subjectively perhaps, experienced by the patient reported
in the way that she has. No evidence, again, that this
examination, in terms of checking the trigger points,
using palpation, using pressure in that regard and in
that area, was not medically indicated, that it was not
done properly. In fact, there is, frankly, pretty

persuasive evidence that it would be virtually a physical
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impossibility to, and certainly something that would be
remarkable, to reach up from that position that Dr.
Salvi was in to "grab" the vaginal area.

I think when that is closely examined, we see that
that report in fact is explainable in a way that I have
tried to reconcile that testimony with Dr. Salvi's
explanation. And, again, accounting for all of the
evidence, I think reasonable minds could only arrive at
the conclusion that the Department again failed to
satisfy any burden of proving that this was done for
purposes of gratification or humiliation,

So in sum -- and I guess I should maybe make one
comment before I move on. Several of the patients
commented on Dr. Salvi's touching the knees or the
thighs, and their level of discomfort with that. That
again, was something that was addressed by the Peer
Review Committee. Dr. Salvi also explained his manner
with patients, and I've considered that as appropriate.
And I would observe, number one, that these are not, of
course, intimate parts; but, number two, to the extent
that it could be appropriately considered as part of the
circumstantial --

(Lights 1in Courtroom Went Out)
THE COURT: Somebody 1is just going to have

to stand up and wave their arms. Thank you. We've got
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this thing that happens sometimes 1in here.

So to the extent that the touching of knees and
thighs is circumstantial evidence of any type of
gratification, I want the record to reflect that I have
considered that and placed in context and in the
explanation that Dr. Salvi did, that it is much more
consistent with his manner of relating to patients, which
does not imply any sexual gratification, any sexual
humiliation, any sexual contact. And I want to say I'm
not weighing the evidence here. I'm not substituting my
judgment for the judge's. I'm simply saying that looking
at all of the evidence, that one piece of it, in view of
what I regard as an bverwhelming absence of any evidence,
certainly direct -- there is absolutely no direct
evidence of sexual contact. And circumstantially as
well, there is no substantial credible evidence of that
either.

So I do come to the conclusion that there is no
substantial evidence to support the ultimate conclusions
of law here that Dr. Salvi's conduct violated the Code in
any of the respects that the Board concluded, or in any
respect whatsoever. I do, accordingly, set aside the
award.

I reach the question of whether it should be

remanded. I decline to remand the case to the agency for
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any further proceedings. I think that this finding of a
violation should be set aside, that the complaint should
be dismissed, and that that dismissal is, under the
circumstances, necessarily, with prejudice. The Board
had every -- the Department had every opportunity to
present all of the evidence, and it did present evidence
that it thought was appropriate in support of its
conclusion that there were professional violations, and
the evidence falls far, far short of that.

I don't think it would be -- certainly in my view
it would be entirely unreasonable to remand the case for
any further taking of evidence, for any further
proceedings investigating this. This case has been
investigated and addressed for years. I once again come
back to the chronology that I started my first decision
with, that these violations go back -- we're now
six years from the first three violations. We are
five years from the last.

The Peer Review Committee met, considered the
evidence, made determinations that on the face of it were
reasoned and comported with their mission, and it was
addressed. The Board knew about these. The Department,
I should say, knew about these complaints from 2004 and
2005. The complaint issued in this case in July of 2007,

three years later. It was tried many months later in
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April of 2008. The final order from the Board comes out
in September of 2009, almost a year and-a-half after the
hearing.

As I say, the Department had every opportunity to
and did present its evidence. It is significant that
even without the evidence that I thought should have been
made a part of the record, the Department's proof utterly
failed. Obviously if that additional excluded material
were provided, presumably that would have only helped Dr.
Salvi's case. So if they can't win without it, they
certainly can't, reasonably speaking, prevail with it.

So there is simply, in context and under these
circumstances, there is no reason to remand for further
proceedings.

As I view this case, it is, and it is my intent
that this be absolutely over with. That's what the
interests of the patients demands, that's what the
interests of Dr. Salvi demands, and I think that's what
the interests of the community demand as well.

The Department and the Board are charged with very,
very important responsibilities, and I respect those
responsibilities. And it seems to me that those
responsibilities need to be met in a fashion that honors
some reasonable attention to timeliness. I have

recounted the timetable here, and I just think that this
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is a footnote, and nothing more than that. But it is
disturbing that given the important role that the
Department plays and that the Board plays, that we wind
up in a situation where we sit here five years and

six years from the time of an alleged violation before we
achieve any sort of finality. So it is the purpose and
intent of my order today to achieve that finality once
and for all.

Obviously the Board has its appellate rights, and I
recognize that. But so far as my order is concerned, it
is intended to be final, intended to dispose of this,
setting aside the determination, findings, the
conclusions, and ordering full and outright dismissal of
this with prejudice.

Dr. Salvi has asked that I make specific orders
regarding what the Board should do with its website and
how this ought to be posted. The State contends that I
don't have the authority to order the Board to, or I am
sorry, the Department to do anything, that the Department
posts its order. I don't frankly know what the
Department does and what the Board does.

I do think this needs to be handled with respect to
two fundamental principles. One is that the public has a
right to know what its public bodies are doing, and that

includes the Board. There are good public policy reasons
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for that. There are also exceptions as well, and we
need to honor those public policy reasons. Clearly the
Board is a state agency. The Board has an obligation to
the truth. The Board has an obligation to disseminate
fair and truthful organization, information, pardon me,
to the public. I have every reason to assume that the
Board and the Department will do that.

I do not believe that it's practical for me to
direct what the Board or what the Department can and
cannot put on its website. Obviously it needs to be
truthful information, it needs to be accurate
information. And it would be my view that anything that
does not fairly reflect that this case, and the
complaints against Dr. Salvi that were the subject of
this case, have been dismissed on their merits for the
reasons that, in my view, the Board made significant
legal errors and reached findings and conclusions that
were not supported by substantial evidence in the record.
Anything that does not reflect that would not be truthful
and would not be accurate. It's not to say it has to say
those words, but it has to convey that substance.

With that, and with my full belief that the Board
will comply with what I've done, and certainly respecting
its rights to appeal, I leave it at this point. The

order that I've issued is the order that I've issued. I
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fully expect the Board to comply with it and to
disseminate truthful information to the public.

I think with that order, my work is done here. To
the extent that the Board issues any order that is not 1in
keeping with this, I think -- first of all, I have no
reason to believe that that would ever happen. And to
the extent that it does happen, I'm sure that there will
be a forum to deal with that. But I think I've done what
in fairness I can do and what I believe I'm compelled to
do on this record.

So that being said, Mr. Pines, I would ask you to
please draft the order accordingly. And, again, you need
not recite any of the rationale, simply the fact that the
rationale was set forth on the record in the oral
decision and the end result. You are the petitioner.

Any specific questions or concerns about implementation
of this that I haven't addressed and that may be left?

MR. PINES: No, Your Honor.

THE COURT: Okay. Ms. Lytle?

MS. LYTLE: Do I have concerns? Is that
the question, Your Honor?

THE COURT: Well, I don't expect you to be
pleased with the decision, but if you have any -- if
there's something that I said in leaving this that you

think needs to be dealt with that I have omitted, that's
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what I was getting at.

MS. LYTLE: I have concerns regarding the
decision, but I think that you've made it clear that your
mind is made up, and I think I have preserved the
arguments that I need to preserve. So we will proceed
from here.

THE COURT: Okay. I agree, and we're
adjourned. Thank you.

MR. PINES: Thank you.

(Hearing Adjourned -- 4:13 p.m.)
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