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Dr. Salvi's defense that there was no sexual contact.
With réspect to that I'm referring specifically to the
Peer Review findings. The Board also excluded evidence
that would have provided an explanation why this
particular patient population, and these patients in
particular, may have perceived the exams the way that
they did; again, consistent with Dr. Salvi's defense that
there was no sexual contact. Here I'm referring to Dr.
Gatchel's testimony. So by excluding evidence that I
thought was highly probative, that was properly
admissible, that went to the heart of the defense, the
ALJ and the Board clearly made legal errors that
compounded the primary error I referred to before about
failing to articulate and then apply a defined legal
standard.

So that I think with all respect to the position
advanced here by the Board, I am compelled to conclude
that the Board's position was not substantially
justified. The Board, even at this late stage, points to
the fact that, well, there were four women who made these
complaints. That is a meaningful observation, but it
doesn't end the inquiry. It's part of the context, part
of the facts. The ALJ needed to consider all of the
facts, including those things that she excluded from

consideration, because, of course, the fact that four
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people complained, nobody would ever contend that that
ends the inquiry. It doesn't. It's the beginning of the
inquiry. It is a fact that is important, it's
significant. But that doesn't justify the Board's
findings, their conclusions, and the actions that were
taken in the context of the entire case, as I have
reviewed that before.

And I want to follow that point simply by saying
that, for example -- and the record should reflect that
Dr. Salvi has joined us. You can come up and have a
seat here, sir.

I want to follow on that point simply by saying,
for example, the fact that there were four people who
came forward, could that have been due to Dr. Salvi's
practice pattern, having nothing to do with this being
sexual contact, but simply a practice pattern that might
cause patients to misperceive his exam? Well, it happens
that that's essentially what the Peer Review Committee
concluded. Yet that point of view, that evidence, was
excluded from consideration.

Could that fact, that there were four complainants,
be due to a characteristic common to this patient
population that might help explain those reactions?
Again, that was the gist of the Gatchel testimony, and

that too was excluded. So while I fully acknowledge that
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the fact that there were four people is, it perhaps
furnishes the start of an investigation. And by the way,
that fact was known to the Board, or at least to the
department back in 2004 and 2005. This case then, of
course, was not brought for, until I believe it was July
of 2007, and finally adjudicated by the Board 1in
September of 2009.

But in any event, does that fact in and of itself
make the investigation, make the action ultimately taken
here substantially justified? It does not. In my view
the Board had the obligation to hear the evidence, to
evaluate all of the evidence, not to close their eyes to
it. They had an obligation to listen to all the
testimony and not to simply cut and paste from the
complaint and deriving its conclusions in a matter as
significant as this.

So in sum, I think the Board has not sustained its
burden of demonstrating that its position here was
substantially justified, or it was justified in any
respect. As I say, an investigation, the start of an
investigation was at least clearly justified. But the
position, and that's what the statute looks at, is the
position of the agency, for the many reasons I've stated,
clearly was not. So I do find that the factual

background requisites of 814.245 are all present and that
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an award of fees is appropriate and is required by the
Equal Access to Justice Act.

Now, we get then to the issue of the amount of the

fees. There is no issue with regard to the expert fees
of Dr. Gatchel, either the amount of time he spent nor
the amount of his hourly rate. And so that is approved.
The only issue with respect to the fees is the hourly
rate that should be awarded to Mr. Pines and his firm.
As I have indicated, the statute provides for this $150
rate. There is a cost of living adjustment that should
fairly be made. That would place it in today's dollars
at the $179, rounding it to $180.

Now, the next question is should there be a further
adjustment? Attorney Pines states that a further
adjustment to the amount that he is seeking in this case,
which is -- well, the amounts, because there were more
than one person at his firm who worked on the case, are
described in the billings that are attached and submitted
here. But they are in Mr. Pines' case, $350 an hour; for
his partners, Tamara Packard and Jordan Loeb, $240 per
hour. I guess they're described here in the affidavit as
associates. And $175 an hour -- I'm sorry, let me back
up. $350 an hour for Mr. Pines. For Attorneys Packard
and Loeb, who I do understand to be partners of

Mr. Pines, $240 per hour. $175 for the associates, and
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$110 for the paralegal. Those are the hourly rates
sought. Mr. Pines has averred in his affidavit that
these are customary for these services, and there's
further factual background supplied in the affidavit of
Mr. Pines.

The Board takes the position that there is no basis
to vary from the $150 amount set forth in the statute.
And I just want to answer this because the Board's
attorney says, well, there's nothing to suggest that, in
her words on page 16, "Mr. Pines is no more qualified to
defend this case than the state's attorney would have
been," and she describes her background; and says that
she's unimpressed by Mr. Pines' special expertise.

The inquiry isn't what Ms. Lytle's rates would be
if she were in the private sector doing this kind of
work. Certainly there's no suggestion here that she's
not qualified, or anything remotely like that. That's
not the issue. And there should be no suggestion that
Mr. Pines is seeking this award in any respect as to

somehow denigrate or take away from her qualifications or

‘background. So I just wanted to answer that, because

that appeared in her brief. And I wasn't, I didn't
understand why that reference was there, and I really
didn't think it was operative. Nobody is claiming that

she's unqualified.
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The issue here is should Dr. Salvi in recovering
his fees, his costs, be limited to the $150 set out in
the statute:; or on the other hand, has Dr. Salvi and his
counsel demonstrated that there is a special factor such
as the limited availability of qualified attorneys or
agents that justifies a higher fee?

Now, in analyzing that statute and applying it
here, there are some words that are important. It says a
special factor, and then it says such as -- that
indicates that what follows is an example of those sorts
of things that would be considered. But it's not, not
exclusive. There could be other factors, such as, to use
the statutory term, limited availability of qualified
attorneys which justifies the higher fee.

Let me make some observations about this kind of
case. First, this case was a difficult case factually
and legally, and occurred at the intersection of several
areas of law, substantive areas of law, and procedurally
as well. There were aspects of this that called upon a
background in the criminal law. There was a criminal
statute that was invoked, although not, as I say, to come
back to one of the core issues in the case, not applied.
But it was invoked. It was, certainly it established a
frame of reference for the argument that Attorney Pines

advanced to both the Agency and the Board, and then in
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this 227 review, and called upon a background in criminal
law, and particularly in the area of a criminal sexual
assault.

It also involved issues of general civil law and
standards of practice, and whether an examination was
indicated or not, securing of expert testimony 1in Dr.
Salvi's area of practice to determine whether the exam
was -- well, to determine the patients' responses to
exams like this, and whether the examination done by Dr.
Salvi was such as could be expected to elicit a
particular reaction in this patient population. It
occurred certainly in the context of administrative law
and administrative proceedings involving those procedural
aspects of the review before the trial, the hearing
before the ALJ, the review then before the Board, and
then finally this 227 review.

So the point is that, in my view, this was a
complex piece of litigation. It went far beyond, I
think, as suggested by the Board, just an assessment of
credibility. Certainly that was a part of it. But then
the legal issues raised here on review, the defense of
the case as it was put before the Administrative Law
Judge, I think called upon a special knowledge of various
areas of the law. I would make the observation that it

would not be unreasonable in cases like this that involve
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the intersection of criminal, civil, and administrative
law, these cases sometimes warrant co-counsel, lawyers
with criminal law expertise, lawyers with civil
expertise, and administrative and appellate expertise.
It happens that Attorney Pines and his firm provide
expertise in all of these areas.

I want to make the observation that this is
unusual. I want to make the observation that as is
attested to in the record, and I think as a matter of
common knowledge in this legal community, that there are
very few attorneys who bring the expertise that Attorney
Pines and his firm bring to this type of case, given the
layers of complexity and the layers of application of
different substantive and procedural areas of the law.
It probably wouldn't be entirely true to say that
Mr. Pines was unique in this community in that respect,
but it would be accurate to say that he is one of very
few attorneys who could supply this expertise in this
very important case.

I want to conclude in addressing the fee part of
this, with this observation. That when the statute talks
about a limited availability of qualified attorneys,
having said that Mr. Pines and his firm is one of very
few attorneys in this community who could provide this

expertise, when the statute uses the word qualified, I
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think that's important. A person might make the
observation that, well, there's perhaps many lawyers, or
other lawyers who could do this work. That simply is not
a fair way to characterize it. Any attorney‘with the
peculiar set of skills that Attorney Pines and his firm
brought to this, would charge substantially more than
$150 an hour. As I say, some cases would be competently
served with a co-counsel arrangement, in which case there
would be more than one sort of partner level, if you
will, attorneys working on the case.

This case involved a lot. This case, from the
standpoint of Dr. Salvi, represented his career. The
Administrative Law Judge went so far as to recommend a
revocation of his license. So that was truly at stake.
That's not an exaggeration. That is in fact what was at
stake, and the Board scaled that back ultimately. But
that was at stake. It was always at stake. And even
with the Board's having scaled it back, it still worked a
tremendous hardship to Dr. Salvi and his career, in which
he had invested many years. And I think that that needs
to be noted. I think that that needs to be underscored
here. He had every right to, and was well-advised to get
the best legal representation, and he did. And in this
context there should be no mistaking the fact that the

best legal representation, representation by a "qualified
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lawyer," a lawyer who is equipped to handle this kind of
case, would cost considerably more than $150 an hour.

The amount of -- and I specifically make these
factual findings. The amount sought by Mr. Pines and his
firm represented a fair and reasonable amount, both in
terms of hourly rate and in terms of the net result here
in this community for the value of the legal services
provided. Indeed there is no dispute about the amount of
time that was put in, the allocation of hours as between
partners and associates, and the respective rates I
described before. That would include paralegals. Those
rates are reasonable, and I make that finding of fact.
They are of such a nature as is typically approved under
circumstances involving what is at issue here. And Dr.
Salvi was not only justified, he was well-advised to
retain somebody with the very highly specific set of
skills that Mr. Pines and his firm bring to this. And I
think, therefore, the purposes of the Equal Access to
Justice Act are served as well.

I recognize that the legislature has put a limit on
this. But the legislature has also said that that limit
can be departed from where there are special reasons to
do that. And for the reasons I've said, I'believe those
exist here. And I believe the amount, both the hourly

rate and the total amount sought on both fees and costs,
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after reviewing this in some detail, are in fact
reasonable and were necessarily incurred as a result of
what needed to be done to defend the case as it was.

So --

MS. LYTLE: Your Honor, I do have another
point to make, if I may.

THE COURT: Okay, Ms. Lytle, sure.

MS. LYTLE: You have described how
complicated and complex you believe this case to be.
That's all the more reason for the State to have pursued
it. And the question is whether the State should have
pursued this case. It's not about the ultimate
determination of the Board or about the recommendation of
the ALJ. It's about whether the State was justified 1in
pursuing this action. And a very complicated complex
case, in such a case there's more reason to go through
the hearing process and sort out the details in a
hearing.

THE COURT: Well, okay. I appreciate the
remark. But I think, I think the two concepts are very
different. The statute talks about was the agency
substantially justified in taking its position? And 1
really think I have addressed that, and that's one thing.
And I come back to -- well, I'm not going to go back and

rehash all of that. I don't think the agency was
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substantially justified in pursuing it. The fact that,
as pursﬁed by the State when they elected to go forward,
jgnoring the statutory definition of sexual contact
without a defined measure of that, when they elected to
go forward and ignore the evidence that was sought to be
introduced by Dr. Salvi about the context of this, what
the Peer Review Committee did to place it in context; are
there circumstances here that are consistent with Dr.
Salvi's exercising reasonable care and not having sexual
contact with these patients that also account for their
reactions? The Peer Review process addressed that and
the ALJ excluded it. That was not substantially
justified.

The evidence was brought to bear, sought to be
brought to bear on this by Dr. Gatchel, about how this
may be interpreted by people in this patient population.
Rather than accepting that, giving it weight, putting it
in the balance -- like the Peer Review issue that the ALJ
and then the Board simply rejected it and said it would
not be considered -- to me, that factors into the fact
that there was no substantial justification in taking the
position that the Board did.

So while I acknowledge your point, Ms. Lytle, that
I suppose a person could say, well, there's an

inconsistency in the positions I'm taking that the Board
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wash't substantially justified on the one hand, and that
the case as it developed, as it was prosecuted, as it was
handled by the department and the ALJ and the Board,
these legal and factual complexities were necessarily
brought into it. I think they are consistent. I think
that simply because it was a complicated case doesn't
mean that the Board was substantially justified in taking
its position.

The underlying nature of the case was, it was
complicated, and the Board could have proceeded in such a
fashion so as to consider all of the evidence and to
apply the statutory definition. But that wasn't done.
And that's what makes its position substantially, not
substantially justified.

At the same time, I think it's perfectly consistent
to say that the nature of the issues here called upon
special expertise. And that's what the legislature has
said can, and I determine here does constitute a special
factor, such as the limited availability of qualified
attorneys. That simply is a fact. There is a 1limited
availability of qualified attorneys. And that is perhaps
a shorthand way for saying what I tried to explain before
about the peculiar nature of this case and the areas of
expertise called upon under the circumstances.

So I do find that the award sought by Dr. Salvi is
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reasonable and is appropriate, and judgment will be
entered then in accordance with the amount that was
sought. Mr. Pines, if you -- I believe there was an
order here.

MR. PINES: The requested amount was
$153,476 in fees, $20,161.47 in costs.

THE COURT: Okay. And that will be
granted. And then if you would kindly prepare an order,
I will sign that. That will be entered. And I
understand this is on appeal in any case, but this will
be made part of the record here for purposes of further
review.

MR. PINES: Your Honor?

THE COURT: Yes, Mr. Pines.

MR. PINES: I'm going to have an order
delivered to your office yet this afternoon. I will
e-mail it to Attorney Lytle in advance, which will recite
that the motion was granted and recite the amounts
awarded. So that, if possible, it could be signed by
Monday, so that it can go up on the record of appeal, it
will be in the record. Otherwise we'll have to
supplement the record.

THE COURT: Okay, that's fine. And do you
think -- let's see, it's about twenty after two, can you

have that here by 4:007?
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MR. PINES: I can have it here by 3:00.

THE COURT: Okay. Well, whatever. 1I've
got something I have to get to, but as long as you have
it here by 4:00, I'll sign it today yet. And unless
there's anything further, we can be adjourned. Thank
you.

MR. PINES: Thank you.

MS. LYTLE: Thank you.

(Hearing Adjourned -- 2:20 p.m.)
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